
 

Bell Atlantic Corp. v. Twombly1 
and Ashcroft v. Iqbal2 are two of 
the most cited Supreme Court 
cases of all time,3 and with good 
reason: they raised the standard 
for surviving a motion to dismiss, 
which is the first major barrier to 
plaintiff recovery. Ten years after 
t h e s e  l a n d m a r k  c a s e s , 
“Twiqbal’s” plausibility standard 
is entrenched within federal prac-
tice. But a closely related ques-
tion remains uncertain: whether 
that same plausibility standard 
extends to affirmative defenses. 
It turns out that the standard 
applied to defendants depends on 
which judge is assigned to the 
case. 

A review of the 1,100 federal cas-
es that have discussed this ques-
tion in the 10 years since 
Twombly reveals that district 
courts remain deeply divided, es-
pecially here in California.4 File 
an answer in the Northern Dis-
trict and you will likely be held to 
Twiqbal’s heightened pleading 
standard. In the Central District, 
by contrast, the requirements are 
often more relaxed. Very recently, 
the only circuit court that has 
ruled directly on this issue, the 
Second Circuit, held that the 

heightened plausibil-
ity standard does ap-
ply to affirmative de-
fenses.5  

This article summa-
rizes the plausibility 
standard, and the ar-
guments for and 
against its application 
to affirmative defenses. It then analyz-
es the data, reviewing some of the sta-
tistics specifically within the Ninth 
Circuit and the Central District of Cali-
fornia, to reveal what standard lawyers 
who practice here are most likely to 
face. 

The Plausibility Standard  

For 50 years, Conley v. Gibson instruct-
ed that a complaint should survive a 
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Welcome to the Spring/Summer 2019 
issue of the Newsletter of the Federal 
Bar Association, Orange County Chap-
ter. 
  
In this issue, Remington B. Lamons 
from Latham & Watkins shares a fasci-
nating survey examining which District 
Court judges in California apply the 
Twombly/Iqbal plausibility standard to 
the pleading of affirmative defenses. In 
addition to providing great practical 

utility to federal practitioners, the results of the survey reveal 
interesting geographical divides, particularly with the North-
ern District. Also in this issue, Diana Palacios of Davis Wright 
Tremaine LLP and Samrah Mahmoud of Troutman Sanders 
LLP highlight special and oft-overlooked requirements of the 
Central District Local Rules. We also have a brief recap of the 
FBA/OC Young Lawyers Division event, YLD Practice Panel: 
An In-House Perspective on Federal Practice. Finally, Newslet-
ter Editor-in-Chief Emeritus Matt Wegner shares a judicial 
profile from his interview of our newest Magistrate Judge, the 
Honorable Autumn D. Spaeth.  

As always, thank you to the authors for all their hard work and 
for sharing these excellent articles with our FBA/OC members.  

 
Brent S. Colasurdo 
Editor-in-Chief 
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I am honored to serve as President of the FBA/OC chapter 
this year.  We have had a busy year!  We began the 2018-
2019 term in October with our annual Judges’ Night, 
which was nearly sold out with 300 attendees, including 
27 judicial officers.  At the event, the “State of the Dis-
trict” was presented by Chief Judge Virginia A. Phillips 
and the Chapter’s prestigious Judge Alicemarie H. Stotler 
Award was presented to Kate Corrigan, a past president 
and current member of the Board of Directors of the FBA/
OC.  We followed that event with a program titled, 
“Behind the Scenes View of the Clerk’s Office,” which of-
fered a behind-the-scenes presentation of the Clerk’s Of-
fice.  Then, in November, we hosted our annual Criminal 
Practice Seminar, which was co-
hosted with the OCBA Master’s 
D ivi s ion,  OC Criminal Defense 
Bar, and UCI’s Center for Psychol-
ogy and Law.  The program was held 
at University of California, Irvine, Law School, and was 
titled, “Dark Web and Cryptocurrency.”  We ended 2018 
with a champagne toast to the new members of the Cali-
fornia Bar at our annual Swearing-In Ceremony, which 
was co-sponsored by the ABTL, and hosted by Judge 
James V. Selna and Judge Karen E. Scott. 

2019 started with a dynamic “duel” between two Supreme 
Court experts, Dean Erwin Chemerinsky, Dean of UC 
Berkeley School of Law, and Kannon Shanmugam, Chair 
of the Supreme Court and Appellate Practice Group at 
Paul, Weiss and Former Assistant to the Solicitor Gen-
eral.  The “duel” was moderated by Judge Andrew J. Guil-
ford.  At the sold-out event, the speakers provided their 
insight on recent decisions by the Supreme Court and 
their predictions on upcoming issues for the Supreme 
Court.  Then, in May, we hosted our annual Civil Practice 
Seminar, which featured Judge Josephine L. Staton and 
accomplished trial lawyers in a program titled, “Trials 
and Errors: Keys to Success and Avoiding Pitfalls at Tri-
al.”  It was a full house with over 100 attendees.   

In June, we kicked off our Bench and Bar series with 
Judge Autumn D. Spaeth who provided words of wisdom 
to an audience that included summer associates and law 
student externs.  Judge Spaeth presented a program ti-
tled, “Standing on the Shoulders of Giants: Lessons from 

“We have had 
a busy year!”  



 

 

My Mentors.”  In July, Judge James V.  Selna 
closed out our summer Bench and Bar series 
by presenting, “The Best of Times, the Worst 
of Times, Oral Argument on Monday After-
noons.”  Be on the lookout for future FBA/OC 
programs, including a new program featuring 
an update on the Ninth Circuit.     

This year, FBA/OC has also continued to 
serve the public.  Specifically, FBA/OC con-
tinues to support the Federal Pro Se Window 
at the courthouse, which provides free legal 
services to federal pro se litigants.  We not 
only continue to provide volunteer attorneys 
to serve the clinic, but FBA/OC also increased 
its sponsorship level this year to the Public 
Law Center to financially support the Pro Se 
Window.  We are committed to finding addi-
tional opportunities to support this much 
needed resource, and we encourage all of you 
to do the same.  Also, in recognition of the 
Chapter’s volunteer attorneys, in May, we 
hosted our annual Pro Bono luncheon, where 
we were honored by the special appearance of 
Judge Dolly M. Gee from Los Angeles.  Judge 
Gee spoke about pro bono in the Central Dis-
trict and recognized our members for their 
commitment to pro bono, noting that the 
number of volunteer attorneys in pro bono 
matters in Orange County exceeded the num-
ber of volunteer attorneys in Los Angeles.  
Judge Scott C. Clarkson and local practition-
ers also presented the various pro bono op-
portunities available in the Central District 
to our members.   

Our Young Lawyers Division (YLD) has also 
had a busy year.  In addition to networking 
events and Brown Bag lunches, the YLD 
hosted its first substantive program, titled 
“YLD Practice Panel: An In-House Perspec-
tive on Federal Practice.”  The panel program 
included speakers from the legal departments 
of CAN Insurance, American Honda Motor 
Co., and Western Digital.   The YLD is also 
active in serving our community.  This year, 
the YLD partnered with the Constitutional 
Rights Foundation on “Constitution Day” to 
teach middle school students in local under-
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served communities on First Amendment free-
dom of speech protections in K-12 school.  In 
October, the YLD also conducted a book drive 
to collect new and gently used books for dona-
tion to Think Together, which is a non-profit 
organization that provides programs and ser-
vices to students, including distribution of 
books to children in Orange County.  A special 
thank you to leaders of the YLD, including 
Derek Hahn, Samrah Mahmoud, Brent Co-
lasurdo, Justin Gillett, and Ryan Fawaz.    

We are fortunate to have an active and en-
gaged membership, strong sponsorship by our 
law firm partners, and outstanding programs 
for our members.  None of this would be possi-
ble without the leadership and dedication of 
our past presidents and our Board of Directors.  
Thank you for your support of FBA/OC and  
for the privilege of serving as your President. 

 

*Van Nguyen is a Deputy Attorney General in 
the California Office of the Attorney General 
and is President of the Federal Bar Associa-
tion, Orange County Chapter. 
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The Central District of Cali-
fornia hosts one of the larg-
est and most sophisticated 
caseloads of any U.S. Dis-
trict Court in the nation.  It 
also has one of the most com-
plex sets of civil local rules 
when compared to districts 
in other states and even in 
California.  At 163 pages—
135 page of rules plus an in-
dex and an appendix—the 
Central District’s Civil Local 
Rules can be daunting for 
young and seasoned attor-
neys alike.  Violating the lo-
cal rules can expose you to a 
range of consequences in-

cluding a notice of deficiency emailed to every-
one who has appeared in the case, annoyed 
chambers staff, or your motion stricken or de-
nied by the court.  Here are ten requirements 
particular to the Central District Local Rules to 
keep in mind as you prepare your next non-
discovery motion for filing.1  Judges can change 
the local rules in their own standing and sched-
uling orders, however, so make sure to check 
your judge’s particular orders and webpage be-
fore any filings. 

1.  Meeting and Conferring.  Local Rule 7-3 
requires parties to meet and confer at least 7 
days prior to the filing of any motion to “discus 
thoroughly . . . the substance of the contemplat-
ed motion,” preferably in-person.  If the parties 
are unable to resolve the issues raised by the 
motion, the moving party must specifically 
state in the notice of motion the following: “This 
motion is made following the conference of 
counsel pursuant to L.R. 7-3 which took place 
on (date).” This is a critical rule and many judg-
es will deny or strike a motion that does not 
contain the required statement. 

2.  Obtaining a Hearing Date.  Parties must 
file and serve a motion no later than 28 days 
before a hearing under Local Rule 6-1.  Each 
judge has his or her own process for obtaining a 
hearing date.  The process is usually stated on 
their individual webpage or in their standing 
orders, and it can range from calling the Court-
room Deputy Clerk to reserve a hearing date 24 
hours before filing to simply checking the 
judge’s online calendar to ensure that the de-
sired hearing date is open.  It is also often good 
practice to clear the date with opposing counsel 
as a courtesy before filing.  Bottom line: deter-
mine the appropriate process ahead of time and 
make sure to factor that in to your filing plans.    

3.  Figuring out when oppositions and re-
plies are due.  Local Rules 7-9 and 7-10 pro-
vide that oppositions are due 21 days from the 
hearing date and replies are due 14 days from 
the hearing date, respectively.  Once you have 
your hearing date, you can determine the oppo-
sition and reply deadlines from there.  Keep in 
mind that if an opposition or reply is due on a 
court holiday, individual judges may advance 
opposition and reply deadlines to the last court 
day before the holiday.   

4.  Brief length, font size, and spacing.  Lo-
cal Rule 11-3.1.1 requires 14-point font for any 
proportionally spaced font like Times New Ro-
man.  Text must be double spaced except for 
footnotes, which can be single spaced.  L.R. 11-
3.6.  Memoranda of points and authorities and 
trial briefs are limited to 25 pages.  L.R. 11-6.  
Many judges, however, place a shorter page 
limit on reply briefs, so be sure to check your 
judge’s orders.  For instance, Judge Phillips 
limits reply briefs to 12 pages in her standing 
order. 

5.  Tables of Contents and Authorities.  Lo-
cal Rule 11-8 requires Tables of Contents and 
Tables of Authorities for any briefs over 10 pag-
es.  Running these tables can be tricky and is 
often fraught with technology problems, so it is 
advisable to start early in creating them.  

Special Requirements of the 
Central District Local Rules 
By Diana Palacios and Samrah Mahmoud * 
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6. Declarations and Exhibits.  All exhibits 
are required to be attached “to the document 
to which it relates,” which usually means a 
declaration.  L.R. 11-5.2.  The exhibits should 
be numbered consecutively to the main docu-
ment either above or below the page number 
of each exhibit, and the exhibits should be 
tabbed in sequential order.  L.R. 11-5.2, 11-
5.3. 

7.  Proposed Orders:  Proposed orders must 
be filed with any motion, stipulation, or appli-
cation requesting relief from the court.  The 
proposed order must be filed as a PDF attach-
ment to the motion, stipulation, or application 
and it must also be emailed in a Microsoft 
Word format to the judge’s chambers email 
address along with a PDF copy of the filed 
document. L.R. 5-4.4.1, L.R. 5-4.4.2.  Rule 5-
4.4.2 provides the format for the subject line 
of the email to chambers.  

8.  Courtesy Copies: Chambers copies are 
mandatory under the local rules; one copy of 
every document filed must be delivered cham-
bers by 12:00 noon the day after the electronic 
filing.  L.R. 5-4.5.  Rule 5-4.5 provides specific 
requirements for the format of the chambers 
copy, including that the copy must be blue-
backed and printed from CM/ECF with the 
CM/ECF generated header and the Notice of 
Electronic Filing (“NEF”) attached as the last 
page. 

9.  E-signatures:  E-signatures are permit-
ted for electronically filed documents when 
there is only one signatory and the document 
is filed using the signatory’s CM/ECF login.  
L.R. 5-4.3.4(a)(1).  If the document requires 
more than one signatory, such as for a stipu-
lation or a joint filing, e-signatures may be 
used so long as the document is filed using 
one of the signatories’ CM/ECF logins and 
the signatory attests on the signature page 
that the other signatories listed agree with 
the filing submitted.  L.R. 5-4.3.4(a)(2).  If a 
document requires a signature of a person not 
registered as a CM/ECF filer, then the docu-

ment must be hand signed.  L.R. 5-4.3.4(a)(3). 

10.  Miscellaneous 

A party may obtain an extension to respond to 
the initial complaint without court approval by 
filing a stipulation so long as the request is not 
more than 30 days; the stipulation does not need 
to be approved by the court.  L.R. 8-3.  See Local 
Rule 8-3 for specific requirements regarding the 
title and title page of such a stipulation.  All oth-
er requests for an extension require court approv-
al.  

Documents electronically filed are electronically 
served unless the opposing party has not ap-
peared or has not registered for CM/ECF 
(typically pro se litigants).  L.R. 5-3.2.1.  

Documents must be filed before midnight on the 
filing deadline to be considered timely filed.  L.R. 
5-4.6.1.  However, some judges have shortened 
this cut-off so check your judge’s standing orders 
and website.  

*Diana Palacios is an associate at Davis Wright 
Tremaine LLP and a former federal clerk for U.S. 
District Court Judge John A. Mendez of the East-
ern District of California.  Samrah Mahmoud is a 
counsel at Troutman Sanders LLP and a former 
federal clerk for U.S. District Court Judge Jose-
phine L. Staton of the Central District of Califor-
nia. Diana and Samrah recently taught a short-
session class on California federal court filings at 
the University of California, Irvine School of Law 
this past January. 

1  Discovery motions have their own unique pro-
cedures under the local rules.  Parties must file a 
Joint Stipulation, which has its own format, tim-
ing, and meet and confer requirements.  For more 
information see Local Rules 37-1 through 37-4.  
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United States Magistrate Judge Autumn D. Spaeth says she has not had a single boring day 
since June 15, 2018. Orange County’s newest federal judge was sworn in that day, following a 
full career as a business litigator in private practice. Since then, she has enjoyed the intellec-
tual rigor of life on the bench, grappling with issues as diverse as habeas petitions and elec-
tronic discovery in complex intellectual property cases.  

Though she is familiar to most Orange County lawyers, and over the years became an obvi-
ous candidate for the Court, Judge Spaeth’s path to the bench was not preordained. She was 
the first in her family to attend law school, enrolling at USC after earning her undergraduate 
degree at UCLA. After law school, she took a job as an associate in 
McDermott, Will & Emery’s Irvine office — the beginning of a success-
ful career as an Orange County business litigator. She spent a 
large portion of her career, and lat- er became a partner, at Costa Me-
sa boutique Albert, Weiland & Golden, which changed its name to 
Weiland, Golden, Smiley, Wang Ekvall & Strok, LLP when Theo-
dore Albert joined the bench of the U.S. Bankruptcy Court.  She ultimately became a found-
ing partner of Smiley Wang-Ekvall, LLP, where her practice concentrated on insolvency and 
bankruptcy-related litigation matters.  

It was Judge Spaeth’s service outside the law firm, however, that sparked her interest in be-
coming a judge. While in private practice, she became affiliated with the Ninth Circuit Judi-
cial Conference, in which she held several positions. One of those positions turned out to be 

(Continued on page 9) 

Judicial Profile: Magistrate Judge Autumn D. Spaeth 
 
By Matthew K. Wegner* 

“[Judge Spaeth] has not 
had a single boring day 
since June 15, 2018.”  
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YLD Practice Panel: An In-House 
Perspective on Federal Practice  

On April 25, 2019, the FBA/OC Young Lawyers 
Division hosted its first-ever YLD Practice Panel 
at Troutman Sanders LLP.  The event, titled An 
In-House Perspective on Federal Practice, featured 
a panel of in-house counsel who discussed their 
background and answered questions regarding 
their practice, tips for younger attorneys looking 
to go in-house, and client development ad-
vice.  The panelists were Dan Streeter, Director 
Strategic Claims, CNA Insurance; Kristin Gomez, 
Corporate Counsel, American Honda Motor Co.; 
and Lennis Collins, Associate General Counsel, 
Western Digital.  Ryan Fawaz, Special Counsel at 
Katten Muchin Rosenman LLP and Samrah 
Mahmoud, Counsel at Troutman Sanders LLP, 
moderated the panel.  The event was a great suc-
cess and the FBA/OC YLD is looking forward to 
making this an annual event! 
 

*Samrah Mahmoud, Counsel at Troutman Sanders LLP, 
Ryan Fawaz, Special Counsel at Katten Muchin Rosenman 
LLP, and Jordan Davisson Cook, associate at Latham & Wat-
kins, LLP.  
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particularly formative: Judge Spaeth served 
as the co-chair of the Central District of Cali-
fornia Lawyer Representatives to the Ninth 
Circuit Judicial Conference — an experience 
she says marked her first steps toward the 
bench. “Serving as a Lawyer Representative 
is an invaluable experience for any federal 
practitioner.  It allows you to meet lawyers 
and judges from around the Ninth Circuit 
and gives you the opportunity to see beyond 
the bench, into the inner workings of the 
Court,” she says. “The more I interacted with 
the judges in the quasi-social setting of the 
Conference, the more I realized I wanted to 
join them.” When the Central Dis-
trict announced an opening for a 
new magistrate judge, she applied. 
The rest, as they say, is history. 

Judge Spaeth has stayed involved in 
the Ninth Circuit Judicial Confer-
ence and is currently serving as the 
Chair of the 2019 Conference.  She 
is the first magistrate judge to serve as 
Chair of the Conference in more than a dec-
ade.  Most new magistrate judges experience 
a steep learning curve as they toggle be-
tween criminal and civil matters on their 
dockets. Arraignments and habeas petitions 
are usually not second nature for former civil 
litigators. But when asked to describe the 
challenges of her new role, Judge Spaeth al-
so noted the high volume of pro se case fil-
ings. “These are litigants without lawyers 
trying to navigate the court system. From 
the perspective of a judge, I have a new ap-
preciation for how much work goes into guid-
ing them through the system — and how 
much is at stake,” she says. The experience 
also underscores the important role lawyers 
play in the cases before the courts. “Case 
management is a challenge,” she says, due to 
the Central District’s high volume of cases. 
“Lawyers play an important role in the ad-
ministration of justice,” she says. Attorneys 

(Continued from page 7) 

should consider whether the judiciary’s limited 
resources are truly needed to resolve a dispute.   

So, what advice does Judge Spaeth offer law-
yers practicing in her courtroom? 

“I ask that attorneys try to resolve as many 
issues as possible and bring to me the remain-
ing issues that require judicial intervention.  
Counsel’s ability to do this is the true mark of 
a professional, in my opinion.”  Civility among 
the lawyers is, of course, expected. “Judges 
read body language and facial expressions, and 
both affect our perception of your professional-
ism.” 

When a courtroom battle cannot be avoided, 
she advises attorneys to focus their arguments 

not just on their clients’ goals, but on 
the right result. The lawyer’s role in 
the administration of justice is to 
help the Court reach the right result 
while advocating their client’s posi-
tion. An attorney seeking to improve 
the chances of success should brief all 
the law and information Judge 
Spaeth needs to reach the desired 

ruling and be sure to address the other side’s 
cited legal authority. “Be sure you provide the 
burden of proof and standard of review that 
applies, for example. Tell me who wins in a 
‘tie,’ and why.” 

Above all, Judge Spaeth says that she is hon-
ored that she was given the opportunity to join 
the federal bench and serve the people of the 
Central District of California, including the 
attorneys that practice here.  She says, “it is a 
great thing when your day job is a community 
service.” Federal practitioners, the Federal Bar 
Association, and the greater community are 

fortunate to have her service 
in the Central District. 

* Matt Wegner practices in-
tellectual property litigation 
with Brown Wegner LLP. 

Judge Autumn D. Spaeth 

“Judges read body 
language and facial 

expressions, and both 
affect our perception of 
your professionalism.” 



 

 

motion to dismiss unless “it appeared beyond 
doubt that the plaintiff can prove no set of 
facts in support of his claim which would enti-
tle him to relief.”6 This so-called “no set of 
facts” standard required only that the com-
plaint give notice to the defendant of “what 
the plaintiff’s claim is and the grounds upon 
which it rests.”7 

In 2007, the Supreme Court held in Twombly 
that a complaint needed to do more than just 
notify the defendant. Instead of notice, plain-
tiffs were held to a “plausibility” 
standard, which required that they 
establish enough facts in their com-
plaint to “raise a right to relief above 
a speculative level.”8 The Court relied 
on the language of Federal Rule of 
Civil Procedure 8(a)(2), focusing on the re-
quirement that plaintiff make a “showing” of 
entitlement to relief, “rather than a blanket 
assertion”9 encompassing only a “formulaic 
recitation of the elements.” The resulting 
standard requires an assertion that is more 
than conceivable, but less than probable.10 In 
Ashcroft v. Iqbal, the Court confirmed that its 
ruling in Twombly was not limited to the facts 
of that case, but rather it applied to all civil 
complaints.11 

Affirmative defenses in civil answers assert 
that, even assuming the facts in the com-
plaint are all true, the defendant should not 
be held liable based on some fact outside the 
complaint. A common example is the statute 
of limitations12: even if harm was done, the 
outside fact that the statute prevents plain-
tiffs from bringing stale claims renders the 
defendant not liable. The rules require de-
fendants to “state in short and plain terms” 
their affirmative defenses.13  

The answer has been called “the forgotten 
pleading”14 in light of the relative lack of at-

(Continued from page 1) 

tention it receives. Affirmative defenses can 
affect both the cost and outcome of litigation. 
They can affect the scope of discovery, extend 
relevance for purposes of evidentiary law, and 
be a factor in whether or how a class gets cer-
tified.15 Defendants can defeat a claim against 
them based on their affirmative defenses un-
der Rule 12(c) or Rule 56.16 Properly preserv-
ing affirmative defenses can be the difference 
between a large settlement and outright dis-
missal of the case.  

Plaintiffs can attack affirmative defenses in a 
number of ways, but the most common is a 
motion to strike an insufficient defense under 
Rule 12(f). The number of 12(f) motions 

spiked in the wake of Twombly and 
Iqbal.16 Plaintiffs claimed defenses 
were insufficient because they did not 
meet the plausibility standard. De-
fendants argued that the standard did 
not apply to their defenses. And the 
question remains to this day: does the 

Supreme Court’s creation of the plausibility 
standard for a plaintiff’s complaint apply to 
the defendant’s answer as well? Neither 
Twombly nor Iqbal discussed affirmative de-
fenses, and there are good arguments on both 
sides of the debate.  

The Arguments For and Against Apply-
ing the Heightened Standard 

Certain arguments were consistent in the 
1,100-plus cases reviewed. Both plaintiffs and 
defendants appeal to the court’s sense of equi-
ty. Plaintiffs argue that “what is good for the 
goose’s complaint should be good for the gan-
der’s answer.”18 Why, they ask, should plain-
tiffs be held to a higher standard? Defendants 
counter, saying the uneven standards are nec-
essary for equity. While plaintiffs have the 
whole statute of limitations to formulate their 
complaint, defendants have only 21 days. 
Plaintiffs counter that the 21-day period can 
be extended, and that leave to amend can be 
granted even after the filing of the answer.  

The text of the Federal Rules is another basis 

Page 10 FBA/OC 

Pleading Affirmative Defenses 

“The answer has been 
called ‘the forgotten 

pleading.’” 
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for both sides’ claims.19 Rule 8(a) requires 
that plaintiffs provide “a short and plain 
statement of the claim showing that the 
pleader is entitled to relief.” Rules 8(b) and (c) 
instruct defendants to “state in short and 
plain terms its defenses,” and “state any 
avoidance or affirmative defense.” Defendants 
latch onto the difference, noting that plain-
tiffs are instructed to show, while defendants 
are not. The fact that the Supreme Court only 
focused on Rule 8(a) in Twombly and Iqbal 
bolsters this position. Plaintiffs, on the other 
hand, focus on the similarities: according to 
the rules, both sides’ statements should be 
“short and plain.” According to plaintiffs, the 
Court redefined “fair notice” as it applies gen-
erally to Rule 8.  

Both sides also claim judicial efficiency20 and 
discovery efficiency21 as points for 
their side, arguing that their desired 
outcome would reduce burdens on the 
court. Plaintiffs argue that the height-
ened standard will declutter boiler-
plate defenses, preventing the need to 
litigate them. Defendants counter that 
the heightened standard will result in 
increased motions to strike (remember the 
spike in 12(f) motions after Twombly?). Be-
cause leave to amend is routinely granted, 
defendants argue, this will actually extend 
the litigation.  

Another commonality from the case law re-
view: plaintiffs and defendants alike stated 
that their desired standard was adopted by a 
majority of courts, either within the presiding 
district or circuit, or nationally. This “court-
counting precedent,” is not a real form of prec-
edent at all. From a common sense perspec-
tive, this kind of argument may sound reason-
able: if everyone else is doing it, it’s more like-
ly to be “right.” But from a legal perspective, 
the district court is not beholden to the deci-
sions of any other district court, even if every 
single district court across the country has 
decided the same. There is no binding prece-
dent across district courts.22 Courts’ ac-
ceptance or rejection of this argument plays a 

particularly large role in the differences 
among district courts in the Ninth Circuit.  

Trends in the Ninth Circuit 

The data reveals that judges within the Ninth 
Circuit apply the plaintiff-friendly, height-
ened plausibility standard 43% of the time, a 
fairly evenly split.24 On closer inspection, 
however, the data is skewed by an outlier. At 
92%, the Northern District of California had 
the highest percentage of cases in the nation 
applying the plausibility standard to affirma-
tive defenses. If you removed the 75 cases the 
district decided, the Ninth Circuit results 
would fall from 43% of cases applying the 
heightened plausibility standard to affirma-
tive defenses to 23%. The District of Oregon 
was the second highest district in the Ninth 

Circuit, with 54% of cases applying 
the plausibility standard to affirma-
tive defenses. In the Central District 
of California, only 32% of cases ap-
plied the pleading standards to af-
firmative defenses. The Eastern Dis-
trict matched the Central, while the 
Southern District applied the plausi-

bility standard to affirmative defenses only 
9% of the time. Nevada and Arizona applied 
the plausibility standard 8% and 0% of the 
time, respectively.  

Apparently, the lesson here is that if you are 
asserting affirmative defenses, you want to 
look out the courtroom window and see cacti, 
not fog. A defendant in the Northern District 
can pretty safely expect to be held to the high-
er standard. But the data can be even more 
specific because judges are not bound by their 
district’s majority, or even by their own prior 
decisions.25  

Many of the judges in the Central District 
have been consistent in their rulings on this 
issue. Those that have always refused to ex-
tend the Twiqbal standard to defendants in-
clude Judges Klausner, Lew, and O’Connell. 
Other judges have consistently treated the 
goose like the gander. Judges Kronstadt, Mor-

“[I]f you are asserting 
affirmative defenses, you 

want to look out the 
courtroom window and 

see cacti, not fog.”  
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row, Olguin, and Wright II have all required 
heightened pleading from defendants. 

 Most of the judges from the local federal 
courthouse in Orange County have held that 
Twiqbal’s plausibility standard does not apply 
to affirmative defenses. Judge Staton ruled in 
three instances that the heightened standard 
did not apply.26 Judge Carter joined the Cen-
tral District majority by holding the same.27 
Judge Selna also refused to apply the height-
ened standard to affirmative defenses after a 
thoughtful summary of the debate.28 Most re-
cently, Judge Guilford answered the question 

the same, holding that “[t]he text of Federal 
Rule of Civil Procedure 8, the principles un-
derlying the Supreme Court’s decisions in 
Twiqbal, and the practicalities of pretrial liti-
gation all weigh against extending the plausi-
bility requirement to affirmative defenses.”29  
Judge Carney has indicated that the suffi-
ciency of an affirmative defense is governed 
by a fair notice standard, though he has not 
directly analyzed whether the plausibility 

standard should apply.30  

As Figure 1 indicates, the trend in the Cen-
tral District over time has consistently been 
toward refusing to apply the heightened 
standard to affirmative defenses. More than 
twice the number of cases have refused to ap-
ply the heightened standard (28 to 13).  

Kohler v. Flava Enterprises, Inc. 

The Ninth Circuit view seems to have been 
influenced by the language and holding in 
Kohler v. Flava Enterprises,31 though the in-

fluence of this case varies by district. If you 
ask in the Northern District of California, it 
seems the judges have agreed that no Ninth 
Circuit case has ruled on the issue. But that 
is a controversial position.  

In 2015, the Ninth Circuit heard Kohler v. 
Flava Enterprises, Inc., and stated that “the 
‘fair notice’ required by the pleading stand-
ards only requires describing [an affirmative] 
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defense in ‘general terms.’”32 This sounds like 
a rejection of the heightened standard. But 
interestingly, the court did not even mention 
Twombly or Iqbal. Rather, it supported this 
claim by referencing the 1998 edition of 
Wright and Miller’s Federal Practice and Pro-
cedure, written years before Twiqbal revolu-
tionized pleading, at least on the plaintiff’s 
side. 

Before Kohler, the Ninth Circuit was split al-
most evenly: 78 cases applied the heightened 
standard, while 80 did not.33 Since the Kohler 
decision, courts apply the heightened stand-
ard about half as often as they refuse to apply 
it (33 to 65). This shift appears to be due to 
the fact that many judges read Kohler as 
Ninth Circuit instruction to refuse to apply 
the heightened standard to affirmative de-
fenses. The Northern District has stood its 
ground, arguing that Kohler did not rule on 
the issue — 18 of the 19 Northern District 
cases since Kohler have applied the height-
ened standard to affirmative defenses.34 In 
the Central District of California, by contrast, 
only four cases (three judges) have applied 
the heightened standard since Kohler, while 
11 have either refused or failed to reach the 
issue.35 

Those litigants seeking to defend their affirm-
ative defenses have a number of arguments 
available to convince a judge to refuse to ap-
ply the higher standard, including Kohler and 
the arguments that have been successful in 
prior cases. But the data shows that the issue 
is far from settled, leaving substantial uncer-
tainty with respect to the proper standard 
with which to plead affirmative defenses in 
“the forgotten pleading.”  

 * Remington Lamons is a litigation associate 
at Latham & Watkins’ Orange County office, 
and a graduate of UC Davis School of Law. 
The author would like to thank Andrew Gray 
and Professor Brian Soucek for their helpful 
comments.  

Latham & Watkins provides representation to 
those seeking effective litigation in the complex 
commercial litigation arena. Disclaimer: The 
views and opinions expressed in this article 
are solely those of the authors and do not re-
flect the views or opinions of the firm or its 
clients. The article is for general informational 
purposes and should not be taken as legal ad-
vice.  
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